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A jingle, “LEP Issues Will Cause You to Frown” 

Composed by Howard M. Bookstaff, 
HAA General Counsel

(To the tune of “Santa Clause Is Coming to
Town…”)

You better watch out
You better not cry
You better not pout
I’m telling you why
LEP issues will cause you to frown

If they don’t speak clear
You have to ask twice
A claim may be out
And it may not be nice
LEP issues will cause you to frown

It may bother you when you’re sleeping
You think about it when you’re awake
You don’t really think it’s bad or good
But it remains an issue for goodness sake!

Oh…

You better watch out
You better not cry
You better not pout
I’m telling you why
LEP issues will cause you to frown

You don’t know what LEP is
So what’s it all about?
You don’t want to discriminate 
But this PC makes you shout – No! 

You better watch out
You better not cry
You better not pout
I’m telling you why
LEP issues will cause you to frown

WE ARE LUCKY to be
living in a country where we are
surrounded by a variety of indi-
viduals with different back-
grounds, nationalities, races,
religions and personalities. In-
deed, the strength of our coun-
try is in the variety of its citizens.
According to the U.S. Cen-

sus Bureau, over 25 million
persons in the United States or
approximately 9 percent of the
population are “limited Eng-
lish proficiency” or “LEP,”
meaning, English is not their
first language and they have a limited ability
to read, speak, write or understand English.
Among LEP persons in this country, approxi-
mately 65 percent speak Spanish, 7 percent
speak Chinese, 3 percent speak Vietnamese, 2
percent speak Korean, 2 percent speak Taga-
log, 2 percent speak Russian and fewer speak
dozens of other languages.
Early this year we reported on HUD’s guid-

ance with respect to how disparate impact lia-
bility under the Fair Housing Act relates to the
use of criminal history criteria. As we embark
on this holiday season, HUD issued a subse-
quent guidance on the Act’s protections for
persons with LEP.  Released on Sept. 15, the
guidance discusses how the Act applies to a
housing provider’s consideration of a person’s
limited ability to read, write, speak or under-
stand English. 
Let’s take a look at how HUD’s guidance

might affect you. 

Is LEP a protected class?
No. LEP refers to a person’s limited ability to

read, write, speak or understand English. Indi-
viduals who are LEP are not a protected class
under the Act. The Act nonetheless prohibits
housing providers from using LEP selectively
based on a protected class or as a pretext for
discrimination because of a protected class.

HUD says individuals with LEP are consid-
ered as such because they do not speak Eng-
lish as their primary language as a result of
their or their families’ national origin being
of non-English speaking countries. In the
United States, 34 percent of Asians and 32
percent of Hispanics are LEP as compared
with 6 percent of Whites and 2 percent of
non-Hispanic Whites. 
In our country, 61 percent of persons born

in Latin America and 46 percent of persons
born in Asia are LEP as compared with 2 per-
cent of persons born in the United States. So
HUD concludes that housing decisions
based on LEP generally relate to race or na-
tional origin.

Can I require all applicants 
to speak English?
A housing provider violates the Act if the

provider uses a person’s LEP to discriminate
intentionally because of race, national origin
or another protected characteristic. Selectively
enforcing a language-related restriction based
on a persons’ protected class violates the Act. 
In an LEP case, intentional discrimination

can be established through direct or circum-
stantial evidence. The key question is
whether the complainant presents sufficient
evidence to entice a reasonable jury to come
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to the conclusion that the person suffered an
adverse housing action because of their pro-
tected class. 
HUD cites court cases that say a lack of Eng-

lish proficiency is used as a proxy for national-
origin discrimination. Therefore, courts have
held that language-related restrictions are
“worthy of close scrutiny,” are subject to “a
very searching look” and “should be examined
in the most careful possible manner.” 
Justifications for language-related restric-

tions must be closely scrutinized to determine
whether the restriction is in fact a proxy or pre-
text for race or national origin discrimination.

What practices are most likely 
to be challenged?
Practices that would raise suspicion in-

clude advertisements containing blanket

statements such as “all resi-
dents must speak English,” or
turning away all applicants
who are not fluent in English.
Any cost-based justification
would immediately be suspect.
So, if the housing provider or
resident can access free or low-
cost language assistance serv-
ices and you refuse to deal with

renters with LEP, you would be in line for an
HUD violation. 
In addition, the languages residents speak

amongst themselves or to their guests do not
affect the housing provider or neighbors in any
legitimate way. Thus, bans on residents speak-
ing non-English languages on the property or
statements disparaging residents for speaking
non-English languages have no justification.
The Act also may be violated by policies or

practices that discriminate against persons
based on their particular primary language,
whether facially or through selective enforce-
ment. For example, if you have a policy that
prohibits renting to persons who speak a
specific language, but allows you to perform
the same transactions with persons who
speak other languages, HUD says intentional
discrimination is the likely reason. 

Courts have recognized that an individual’s
primary language skills generally flow from
his or her national origin and persons of dif-
ferent nationalities are often distinguished by
a foreign language. Persons who have LEP
should not be singled out because they speak
a certain language or have LEP skills. Take a
moment to review your advertisements and
make sure they do not suggest any prefer-
ences or limitations on persons because they
may be LEP. 

Am I required to provide assistance 
to a renter with LEP?
If a housing provider is required to provide

housing-related language assistant services to
LEP persons under federal, state or local law,
or by contract, and the housing provider fails
to comply with this requirement, this may
constitute intentional discrimination. By fail-
ing to comply with a requirement to provide
language assistance, the housing provider may
be denying individuals, based on their na-
tional origin, an equal opportunity to enjoy the
housing benefits to which that requirement
entitles them. 
The guidance does not discuss a require-

ment by a housing provider to provide
/ See Law, Page 73
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In addition, the languages residents speak amongst
themselves or to their guests do not affect the 
housing provider or neighbors in any legitimate way.
Thus, bans on residents speaking non-English lan-
guages on the property or statements disparaging
residents for speaking non-English languages have
no justification.



Law, continued from Page 12 
language assistance unless it is required by law
(because the housing provider is subject to a
special program requiring language assis-
tance) or by contract. However, in order to
avoid potential challenges, it may be beneficial
for housing providers to be prepared to refer
an applicant or resident to a language assis-
tance source.

Can I be in violation of the Act without 
an intent to discrimination?
Yes. The concept of disparate impact dis-

crimination is based on a housing provider’s
violation of the Act when the provider’s pol-
icy or practice has an unjustified discrimina-
tory effect, even when the provider had no
intent to discriminate. A facially-neutral pol-
icy or practice that has a discriminatory ef-
fect because of race, national origin or
another protected class violates the Act if it is
not supported by a legally sufficient justifica-
tion.  Where a policy or practice that restricts
access to housing on the basis of LEP has a
discriminatory effect based on a protected
class, the policy or practice violates the Act if
it is not necessary to serve a substantial, le-
gitimate, nondiscriminatory interest of the
housing provider or if the interest could be

served by another practice that has a less dis-
criminatory effect. 
Similar to a disparate impact analysis with

respect to criminal history criteria, if you have
a policy that somehow treats persons with LEP
different than other persons, you may be ac-
cused of discriminating against the person be-
cause of their national origin or race, unless
you have a substantial legitimate nondiscrimi-
natory interest in having your policy.

Do I have to provide documents 
in multiple languages?
The guidance does not go as far as requiring

documents in multiple languages. In fact, if
this was the requirement, the requirement
could be never-ending since there are count-
less languages and dialects that applicants and
residents could speak. 
However, in the guidance HUD does sug-

gest certain accommodations. Allowing a res-
ident a reasonable amount of time to take a
document, such as a lease, to be translated,
could be a less discriminatory alternative.
Other less discriminatory alternatives might
include obtaining written or oral translation 

services or drawing upon the language skills
of staff members. Similarly, if a member of
the family speaks English or brings another
person along to interpret, agreeing to com-
municate through these individuals could be
an alternative to refusing to deal with anyone
who does not speak English.
In some respects, the guidance raises a

new concern that Fair Housing advocates
and agencies will solicit claims and embark
upon testing procedures to catch housing
providers in LEP situations.  However, in an-
other sense, this is nothing new. It has always
been beneficial to do what you can to make
someone visiting or living at your property
feel as comfortable as possible.  Like many
other characteristics, language differences
should not make a difference with respect to
the quality and quantity of services renters
receive at your property.
It may be a good idea to review your poli-

cies and procedures so that you can accom-
modate persons with LEP who may visit or
reside at your property. 
Good luck and Happy Holidays!
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